examines the Court's reasoning and suggests that future courts should not follow Claiborne's approach toward political boycotts.
I. GOVERNMENT REGULATION OF COERCIVE SPEECH: ANALOGIES TO POLITICAL BOYCOTTS
A political boycott uses economic coercion to force its victims to speak or act politically in a way that furthers the goals, not necessarily of the speaker, but of the boycotter. Although the Supreme Court has not explicitly ruled on the legality of political boycotts it has, in many cases, indicated that the first amendment does not shield activity intended to coerce individuals to express a particular view.
A. Regulation of Intrusive Expression.
The Supreme Court has held that the first amendment does not absolutely protect a speaker's right to force others to listen to his message. In Kovacs v. Cooper, 7 for instance, the Court held that a municipal ordinance banning the use of sound trucks did not violate the first amendment. 8 Justice Reed, writing for a divided Court, 9 held that the municipality had a compelling interest in protecting persons within their homes from amplified messages. Justice Reed stated that the intrusive nature of this form of expression deprived the listener of his choice of whether to receive the message and concluded that for the Court "to enforce freedom of speech in disregard of the rights of others would be harsh and arbitrary in itself." 10 Using similar reasoning, the Court, in Rowan v. United States Post Office Department,I upheld a federal statute that allowed individuals to remove themselves from commercial mailing lists. The Court rejected the plaintiff mailer's claim of a first amendment right to communicate, stating that "the right of every person 'to be let alone' must be placed in the scales with the right of others to communicate."' 2 Political boycotters intend to force others, by economic coercion, to speak out in a certain way about a specific issue. If the first amend-7. 336 U.S. 77 (1948). 8. Id at 87. 10. 336 U.S. at 88.
11. 397 U.S. 728 (1970) . 12. Id at 736; see also Lehman v. City of Shaker Heights, 418 U.S. 298, 307 (Douglas, J., concurring)("While petitioner clearly has a right to express his views to those who wish to listen, he has no right to force his message upon an audience incapable of declining to receive it."); Brush v. Pennsylvania State Univ. Bd. of Trustees, 249 Pa. Super. 164, 173, 375 A.2d 810, 815 (1977)(upholding regulation prohibiting door-to-door canvassing in dormitory).
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ment does not guarantee a right to force others to receive a message, then surely it does not immunize political boycotts that seek to coerce their victims, not just to listen, but to express a particular political view.
B. The Constitutionality of Governmentally-Compelled Disclosure of Individuals' Political Belief&
The Supreme Court has repeatedly held that a state's attempts to force individuals to disclose their political beliefs violate the first and fourteenth amendments. In NAA CP v. Alabama ex rel Patterson, 13 the first such "disclosure" case to reach the Court, the state of Alabama had attempted to force an officer of the NAACP to disclose the organization's membership list. Noting that "on past occasions revelation of the identity of [the NAACP's] rank-and-file members has exposed these members to economic reprisal, loss of employment, threat of physical coercion, and other manifestations of public hostility,' 4 the Court held that compelled disclosure of affiliation with groups engaged in advocacy may constitute as effective a restraint on freedom of association as [governmental action which directly abridges that freedom].... Inviolability of privacy in group association may in many circumstances be indispensable to preservation of freedom of association, particularly where a group espouses dissident beliefs.' 5 Similarly, in Shelton v. Tucker' 6 the Supreme Court held unconstitutional a state law requiring public school teachers to disclose all organizations to which they had belonged in the past five years. The Court stated that public disclosure of the information, "bringing with it the possibility of public pressures upon school boards to discharge teachers who belong to unpopular or minority organizations, would simply operate to widen and aggravate the impairment of constitutional liberty."' 17 The Court in NAACP and Shelton thus held the states' actions unconstitutional in part because it viewed the forced disclosure as "'encouraging' private discrimination against those who espouse ideas with a particular content."' 8 The fact that the state isprohibited by the first and fourteenth amendments from facilitating private discrimina- tion which, by punishing people for holding minority views, encourages them to adopt different beliefs, suggests that the analogous private activity designed to coerce political beliefs or expression is not constitutionally protected. Political boycotts, which are directed at coercing political expression, therefore should not be deemed constitutionally privileged activity.
C. Protecting Employees from Employer-Coerced Political 4ctivity.
At least thirty-seven states have laws prohibiting private employers from preventing their employees from engaging in political activities or coercing their employees to do so. 19 One court views such laws as protecting "the fundamental right of employees to engage in political activity without interference by employers. ' 20 The few courts that have considered challenges to these laws have readily upheld their constitutionality. InLockheedAircraft Corp. v. Superior Court, 2 ' for example, the California Supreme Court upheld a California statute prohibiting employer coercion of political activities by its employees. 22 The court found that the "right to ballot would be endangered if citizens were deprived of any incidents of that right or if they were hampered in their advocacy of or opposition to measures which may be placed upon the ballot. ' 23 The court held that the statute is constitutional because it neither expressly, nor implicitly deprives an employer of his right to free speech. 24 Because an employer, by virtue of his control over his employees' job, is in a position to curtail his employees' freedom to engage in polit- an employee's right to adhere to the tenets of the political organization of his choice is a basic right in any truly democratic society. To prevent discrimination by an employer against an employee because that employee chooses to join a particular political party ical activity, the Lockheed court's holding is essential for protection of the employees' political freedom. The court's reasoning is also readily applied to the regulation of political boycotts; just as a merchant depends on sales to customers for his livelihood, an employee makes his living by selling labor to his employer. Thus there is the same potential for coercion. Of course, an individual customer may have less economic power over a merchant, and therefore less power to coerce him, than a monopsonistic employer has over an employee. But when large numbers of customers agree not to buy from a merchant, their economic power to coerce that merchant equals an employer's economic power over his employee. 25 Thus, when the specific goal of the boycotting customers is to force the merchant to engage in or refrain from political activity, the customers effectively deprive the merchant of his political freedom. Because the first amendment does not protect an employer who attempts to coerce his employees through economic leverage to engage in political activity, it should not immunize the participant in a political boycott who, through economic leverage, seeks to coerce a merchant to engage in political activity.
D. Regulation of Coercive Labor Activity
Courts have consistently held that coercive labor activity is not protected by the first amendment, regardless of its communicative aspects. Thus, for example, although most pickets are constitutionally protected, pickets that block individuals from crossing the picket line, 26 threaten violence, 27 or attract large crowds 28 can constitutionally be serves to implement and enforce a right which is openly and proudly recognized and vigilantly defended in a democracy. Id The court held that, as applied to a job applicant who was not hired because of his political activities, the statute does not greatly abridge the employer's freedom and "does not constitute a violation of due process of law or of any clause of the. . . Federal 769 (1942) : "Picketing by an organized group is more than free speech since it involves patrol of a particular locality and since the very presence of a picket line may induce action of one kind or another, quite irrespective of the nature of the ideas which are being disseminated." .d at 776 (Douglas, J., concurring); see also International Bhd. of Teamsters, Local 695 v. Vogt, Inc., 354 U.S. 284, 289 (1957) . Although the signal effect is certainly less coercive than, for example, enforcing a boycott prohibited because they deprive others of the freedom to choose whether or not to cross the picket line. 2 9 The reasoning of these cases suggests that because political boycotters seek to coerce rather than merely to persuade their victims to speak and to associate they, too, should not be deemed protected by the first amendment.
In a secondary labor boycott the labor union boycotts a neutral employer (the secondary target) in order to increase pressure on the primary target to accede to union demands. A major reason that courts have found that secondary labor boycotts are not protected by the first amendment is that such boycotts harm disinterested, neutral businesses and coerce those businesses into pressuring the primary target. 30 In Relations Act, 34 which prohibits secondary labor picketing and boycotts. Most recently, in International Longshoremen's Association v. Allied International, Inc., 3 5 the Court found that a longshoremen's boycott of Soviet goods in protest of the Soviet Union's 1980 invasion of Afghanistan violated section 8(b)(4) and was not protected by the first amendment. The Court recognized that, although the union claimed to be boycotting the Soviet Union, its members were actually refusing to work for their American employers who imported Soviet goods. The union was thus engaging in a secondary boycott: although its grievance was with the Soviets, it was boycotting a third party. This was not a typical secondary labor boycott, however, for its objectives were not economic. Instead, the boycott arose out of both the longshoremen's moral repugnance to handling Soviet goods 3 6 and their desire to express disapproval of the Soviet Union's action. 3 7 Thus, the boycott, like a political boycott, sought to express a message concerning a public issue in a way that injured others. 38 Despite the boycott's expressive nature, the Court quickly dismissed the union's claim that its actions were protected by the first amendment. The Court's decision in Allied confirms that both the federal government and the states can properly forbid secondary political boycotts, at least within the labor setting, regardless of their communicative nature. TheAllied Court's reasoning seems readily applicable to political 4)). Section 8(b)(4) states, in part, that it is an unfair labor practice for a labor organization or its agents (i) to engage in, or to induce or encourage any individual employed by any person engaged in commerce or in an industry affecting commerce to engage in, a strike or a refusal in the course of his employment to use, manufacture, process, transport, or otherwise handle or work on any goods, articles, materials, or commodities or to perform any services; or (ii) to threaten, coerce, or restrain any person engaged in commerce or in an industry affecting commerce, where in either case an object thereof is-(B) forcing or requiring any person to cease using, selling, handling, transporting, or otherwise dealing in the products of any other producer, processor, or manufacturer, or to cease doing business with any other person. Labor Management Relations Act § 302(b), 29 U.S.C. § 187(b) (1976) . This act provides for a private cause of action for persons harmed by secondary labor pickets and boycotts that affect commerce.
456 U.S. 212 (1982).
36. Id at 224. 37. Id at 214. 38. One should note that, although engaging in a boycott, the longshoremen were not seeking to express or to coerce expression directed at a domestic government. Thus, unlike most political boycotters, the longshoremen could make no claim to first amendment protection under the petition clause.
39. Allied, 456 U.S. at 227; see infra notes 45-48 and accompanying text.
boycotts: like the secondary labor boycott, the political boycott is a mode of expression that injures third parties. Additionally, political boycotts are directed, not at forcing the victim to take economic action, but at coercing his speech and association. Surely one seeking to coerce political activity should have no greater constitutional protection than one who attempts to coerce economic activity. Thus, in cases analogous to political boycotts the Supreme Court has consistently held that the first amendment does not protect activity designed to coerce speech or association. These cases should serve as precedent when a court considers whether the first amendment protects political boycotts. The cases suggest that because the political boycott is a mode of communication which coerces speech and association courts should not consider it a privileged means of expression.
II. AN Government prohibition of political boycotts appears to survive the O'Brien test. Both the federal and state governments have the constitutional power required by the first part of the test to prohibit conduct like that found in those political boycotts that harms businesses and coerces speech. 42 In accord with the second part of the test, the state governments have a strong interest in protecting innocent parties from unprovoked and unjustified economic harm. More importantly, both the federal government and state governments have quite a substantial interest in protecting the free speech and association of individuals from economic coercion. 43 Additionally, the representative system of government is based in large part on the premise that the govern- ment should be responsive to the desires of the people. The government therefore has a substantial interest in guaranteeing that it is responding accurately to the political views the populace holds and not to coerced expression.
None of these interests are related to the suppression of free expression. In prohibiting or providing recovery for damages caused by secondary political boycotts the government is not seeking to ban certain ideas. It is attempting only to outlaw a mode of expression which by its nature injures third parties regardless of the ideas it happens to communicate. Thus, the third part of the test is satisfied. Finally, and consistently with the fourth requirement, a law which prohibits political boycotts does not sweep too broadly. The only way to protect boycott victims is to prohibit political boycotts. Such a ban only incidentally restricts speech; would-be boycotters may still express their views through speeches, pamphleti, picketing, television commercials or other means that seek to persuade third parties rather than to injure or coerce them. Thus, a law which is construed to prohibit political boycotts should survive the O'Brien test. an incidental restriction on the longshoremen's freedom of speech. 48 Like Section 8(b)(4), a law that prohibits political boycotts furthers the governmental interest of protecting neutral parties. County, Mississippi, for damages they suffered from a 1966 boycott of their businesses. The NAACP had organized the boycott to put pressure on the local town and county governments to accept its petition demanding equal legal and economic treatment for blacks. The Mississippi Supreme Court recognized that because the boycott was intended in part as an appeal for governmental action it was possibly entitled to some measure of first amendment protection. That court reasoned, however, that first amendment protection did not extend to violent conduct, and that because several of the boycotters had used violence and threats of violence to force the black community to participate in the 48 . See also Osborn v. Pennsylvania-Delaware Serv. Station Dealers Ass'n, 499 F. Supp. 553 (D. Del. 1980). In Osborn gasoline dealers agreed not to sell gasoline to consumers in order to pressure the Department of Energy to raise the ceiling for their prices. Because the goal of this boycott was to force a change in governmental policy, it was a political boycott. The court noted that the Sherman and Clayton Acts were intended to further the "strong" governmental interest in regulating anticompetitive activity, id at 558, and "purport on their face to regulate such conduct in a manner that is unrelated to the suppression of free expression." Id Thus the first amendment did not, under O'Brien, forbid their application to the defendants. Furthermore, because "the effect of the application of those laws would be content neutral, would not materially inhibit effective expression, and would alleviate the coercive economic impact of a concerted refusal to deal," they could constitutionally be applied to conduct such as defendant's. boycott, the boycott was not privileged. 5 0 The United States Supreme Court agreed that "violent conduct is beyond the pale of constitutional protection" 5 ' and held that the defendants who had used violence could be held responsible for resulting damages. 5 2 The Court, however, reversed the state court's holding that the boycott's violence was sufficiently widespread to justify overriding the boycotters' first amendment claims and imposing liability for all damages flowing from the boycott on all of the participants. Such a holding, the Court found, was simply not precise enough as to the basis of each defendant's liability to satisfy the requirements of the first amendment. 5 3 The Claiborne Court then stated that "the nonviolent elements of [the boycotters'] activities are entitled to the protection of the First Amendment. '54 In light of the narrow and seemingly uncontroversial rationale for reversing the Mississippi Supreme Court, Claiborne's discussion of whether the nonviolent aspects of the boycott were protected by the first amendment seems to be dictum. Nevertheless, because of its sweeping assertions with regard to political boycotts, Claiborne could easily come to stand for the proposition that all peaceful boycotts directed at obtaining governmental action are protected by the first amendment.
55

A. Claiborne's Rationale. Peaceful Poi'tical Activity is Privileged
Although Claiborne recognized the primary, rather than secondary, aspects 56 of the protest, it did not focus on their constitutional significance. Instead, the Court indicated that the peaceful aspects of the boycott were privileged because "a major purpose of the boycott • . .was to influence governmental action. ' 57. 458 U.S. at 914. The Court noted that defendants' petition to the town and county governments was amended to include a demand that all stores "employ Negro clerks and cashiers." Id at 899-900. The boycott, although secondary in that it demanded that its victims join the boycotters in pressuring the government, was primary with regard to those demands made on the merchants relating to the operation of their businesses.
Although it appears that no cases have so held, most courts have indicated that peaceful primary on the organizational efforts of the defendants, efforts which included speeches and picketing. In reference to these "speech" aspects of the boycott, the Court held that the state had no "right to prohibit peaceful political activity such as that found in the boycott in this case." ' 58 In other words, the Court focused on the speeches taking place within the boycott in order to protect the entire boycott. The plaintiffs in Claiborne did not, however, seek to impose liability solely on the basis of defendants' speech as "speech." Rather, the plaintiffs had alleged that they were damaged by defendants' conduct-the boycott-as well as by defendants' speech in furtherance of that conduct.
59
Although the government cannot constitutionally prohibit political speech as such, the presence of political activity does not always immunize a course of conduct. Political speech otherwise constitutionally protected is not privileged when used in furtherance of an illegal objec-
The boycotters in Claiborne, because of the peculiar mixed nature of their boycott, could have asserted two separate first amendment defenses. Thus, even if the Supreme Court had held that the secondary-political aspects of the boycott did not provide immunity under the first amendment, the defense that the boycott was primary and noncommercial might well have succeeded.
The Claiborne Court also observed that "[m]any of the owners of these boycotted stores were civic leaders in Port Gibson and Claiborne County," 458 U.S. at 889 n.3; see also id at 892 n.8, suggesting that the boycott in Claiborne was in part a primary boycott of "civic leaders" or public officials to protest policies for which they were responsible. A primary governmental boycott is, however, a direct boycott of the government and not, as was the case here, a boycott of the private businesses of government officials. Moreover, it is unlikely that the first amendment protects attempts to influence governmental activity by coercive activity directed at governmental leaders in theirprivate capacity. See supra note 30. Women, Inc. ,64 in which the United States Court of Appeals for the Eighth Circuit considered whether the National Organization for Women (NOW) was liable under the Sherman Act and state tort law 65 for organizing a political boycott. NOW's convention boycott of Missouri hotels had the sole purpose of forcing those hotels to pressure the Missouri state legislature to ratify the Equal Rights Amendment. 6 NOW court held that NOW was protected from common law tort liability by the first amendment's petition clause. Applying the O'Brien test, the NOW court held that "the right to petition is of such importance that it is not an improper interference [under state tort law] even when exercised by way of a boycott. ' 67 Thus, the court balanced the boycotters' interest in free speech with the state's interest in prohibiting the boycott 68 and found that the boycotters' interest outweighed the state's interest. Undertaking a similar balancing, Claiborne held that "the right of the States to regulate economic activity could not justify a complete prohibition against a nonviolent, politically-motivated boycott designed to force governmental and economic change .... 69 Unlike many constitutional tests, however, the O'Brien test is not one which balances interests. The O'Brien test requires instead that a law manifest four separate qualities to survive a first amendment attack. 70 72 the Claiborne Court indirectly attempted to reconcile the two cases. First, the Claiborne Court tried to limit its holding by distinguishing in a footnote between a claim brought in tort, as in Claiborne, and one brought under a statute, such as the claim in Allied: "We need not decide in this case the extent to which a narrowly tailored statute designed to prohibit certain forms of anticompetitive conduct or certain types of secondary pressure may restrict protected First Amendment activity." ' 73 The distinction fails to resolve the inconsistency, however. The most likely inference to be drawn from the Court's statement is that the common law tort it considered in Claiborne was overbroad.
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This reading is not borne out by the Claiborne opinion, however, for it simply did not use overbreadth as a rationale. 75 The Court held, not that the tort was overbroad, but that the boycotters' nonviolent "activities are entitled to the protection of the First Amendment." 76 In both Allied and Claiborne, however, the defendants engaged in the same activity: a boycott intended as expressive political conduct. Both the statute in Allied and the tort law in Claiborne were construed to prohibit that conduct. Thus, Claiborne's distinction between a common law cause of action and a narrowly drawn statutory cause of action seems unsatisfactory.
Claiborne also sought to distinguish A/lied on the basis of the nature of the activity being regulated. In Claiborne the Court cited Allied as an example of a case in which the "Court has recognized the strong governmental interest in certain forms of economic regulation, even though such regulation may have an incidental effect on rights of free speech and association. '77 Claiborne then held that "[w]hile States have broad power to regulate economic activity, we do not find a comparable right to prohibit peaceful political activity such as that found in the boycott in this case." 78 This distinction between economic activity in Allied and political activity in Claiborne is specious, however. In fact, the Court itself undercut this distinction by explicitly recognizing in Allied that the longshoremen's boycott had a "political objective" 79 and by noting that the "distinction between labor and political objectives would be difficult to draw in many cases." 80 As the predominant purpose of the boycotts in both Allied and Claiborne was expression, the cases are fundamentally indistinguishable.
Dean Harry Wellington has noted that one explanation for Claiborne's inconsistency with Allied is that the Court based its decisions on the speaker's identity: "[Liabor unions ordinarily are organizations dedicated to economic activity and. . . economic activity is subject to substantial governmental regulation," whereas the "NAACP is often a political action organization and political action is rightly subject 75. Furthermore, the fact that the overbreadth doctrine has been losing favor as a means of constitutional adjudication contributes to the conclusion that Claiborne was not decided on the basis of overbreadth. 81 The Supreme Court in fact distinguished the two cases, not only by the identity of the speaker, but also, it seems, by the views the speaker expressed. In Allied the Court did not seem to find the union's message particularly compelling and focused principally on the secondary boycott as a means of expressive conduct. 8 2 In contrast, the Court in Claiborne not only noted the general political activity of the boycotters, but expressed its sympathy with the content of the boycotters' message. The Court remarked that the boycotters "sought to bring about political, social, and economic change. Through speech, assembly, and petition-rather than through riot or revolution-petitioners sought to change a social order that had consistently treated them as second-class citizens. ' 83 The Court further stated that the boycotters sought to vindicate rights of equality and of freedom that lie at the heart of the Fourteenth Amendment itself. The right of the States to regulate economic activity could not justify a complete prohibition against a nonviolent, politically-motivated boycott designed to force governmental and economic change and to effectuate rights guaranteed by the Constitution itself.
84
Although the government can constitutionally regulate certain forms of expressive conduct, 85 it may not generally determine who may speak or what may be said. Regulation of expression must usually be neutral with regard to both speaker and content. 8 6 Claiborne violated this principle by basing its holding that the defendants were protected by the first amendment on both the identity of the speaker and the DUKE L4WJOURNAL content of the message expressed, rather than on an objective analysis of the political boycott as a form of expression. Although Claiborne reached the appealing result of protecting an appeal for racial equality, it did so by using faulty first amendment analysis. Claiborne should simply have held that the violence surrounding the boycott was not sufficient to remove any first amendment protection. The Supreme Court should have resisted the temptation to state that the peaceful organizing activities and the boycott itself were privileged as political activity, for in so doing the Court has created the danger that Claiborne will come to stand for the proposition that the first amendment protects all political boycotts, regardless of the nature of their goals.
IV. CONCLUSION
Like parades, pamphleting, and picketing, political boycotts can be used by any speaker to express a desire for governmental action. The political boycott is thus only one of a number of modes of expression. Although federal and state governments cannot, in general, constitutionally ban the expression of particular views or ideas, 87 they can regulate or prohibit harmful means of expressing those views, without offending the first amendment.
Because a political boycott deprives its victims of their own freedom of speech and association, it should not be considered a protected means of speech. The immediate goal of a political boycott is to force its victims, private parties, to express themselves politically. The coercive power of a political boycott should not be underestimated. Merchants depend on sales for their livelihood; an effective boycott of their stores deprives them of their source of income. 88 Although attempts to persuade individuals to act are usually protected by the first amendment, attempts to coerce individuals to act are not so immunized. 89 As the Supreme Court has noted, the "right of free speech of • . .
[an] individual does not embrace a right to snuff out the free speech of others." 90 Claiborne's dictum that a peaceful political boycott is privileged should be given no precedential value because the Supreme Court failed to consider the first amendment question fully and objectively.
Modes of expression which coerce speech or association are not privileged, for they deprive individuals of their first amendment freedom to refrain from speech and association. The victims of political boycotts are financially coerced to express themselves politically, regardless of whether they hold the views they are forced to express, whether they desire to make their own views known, or whether they wish to associate with the boycotters. Because of these harmful side effects, courts
